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APPEAL BRIEF 

Sir: 

This Appeal Brief under 37 C.F.R. §1 . 1 92 is submitted in support of the Notice 
of Appeal filed October 30, 2008, appealing to the Board from the action of the 
Patent Examiner's final Office Action, mailed August 27, 2008, finally rejecting 
pending claims 1-4 and 6-21 of the above referenced application. 

AUTHORIZATION TO DEBIT ACCOUNT 
It is not believed that extensions of time or fees for net addition of claims are 
required, beyond those that may otherwise be provided for in documents 
accompanying this response. However, in the event that additional extensions of 
time are necessary to allow consideration of this final response, such extensions are 
hereby petitioned under 37 C.F.R, § 1.136(a) and any fee required therefore 
(including fees for net addition of claims) are hereby authorized to be charged to 
deposit account No. 08-1 391 . 
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I. REAL PARTY IN INTEREST 

The real party in interest of the instant application is BAE Systems Information 
and Electronic Systems Integration Inc., the Assignee, which is a Delaware 
Corporation. 



HAYES SOLOWAY P.C. 

3450 E. Sunrise Drive 
TUCSON, AZ 857 IB 
TEL. 520.882.7623 
FAX. 520.882.7643 



175 CANAL STREET 
MANCHESTER, NH 03101 
TEL. 603.668.1400 
FAX. 603.668.B567 



II. RELATED APPEALS AND INTERFERENCES 

There are no related appeals or interferences. 
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III. STATUS OF THE CLAIMS 

Claims 1-4 and 6-21 are pending in the application. Claims 8, 9, 15, 16 and 
18 are allowed. Claim 5 was cancelled. Claims 1-4, 6, 7, 10-14, 17 and 19-21 stand 
finally rejected. Claims 1, 17, 19, and 20 stand finally rejected under 35 USC 102. 
Claims 1-4, 6, 7, 10-14, and 21 stand finally rejected under 35 USC 103(a). The 
Applicant hereby appeals the foregoing final rejection for claims 1-4, 6, 7, 10-14, 17 
and 19-21. 
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IV. STATUS OF THE AMENDMENTS 

A response to a March 17, 2008 non-final office action was filed canceling 
claim 5 and adding claim 21. A response to an August 27, 2008 final office action 
was filed on October 2, 2008 with amendments to claims 8 and 18, which were 
entered. Claims 1-4, 6, 7, 9-17, 19, and 20 have not been amended. 

Accordingly, the claims attached hereto in Appendix A reflect the office action 
responses mentioned above. 
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V. SUMMARY OF CLAIMED SUBJECT MATTER 

The Application presently has five pending independent claims, namely, 
claims 1, 7, 8, 17 and 18. Claims 8 and 18 have been allowed and, thus, are not at 
issue and are not summarized herein. Claims 1 , 7, and 17 are summarized as 
follows: 

Independent claim 1 is an apparatus claim directed at a system for countering 
an airborne threat to an aircraft, as shown in FIG. 1. At least one aircraft (ref #10, 20, 
30, and 40 in FIG. 1) has an airborne countermeasures system (ACS) (ref #12. 22. 
32. 42 in FIG. 1 ) capable of controlling deployment of countermeasures located on 
said aircraft (see the first two paragraphs of the detailed description). A central 
countermeasures management system (CCMS) (ref #102 in FIG. 1) capable of 
communicating with said ACS (ref #12. 22. 32. 42 in FIG. 1) to control said ACS in 
deployment of said countermeasures located on said aircraft (ref #10, 20, 30, and 40 
in FIG. 1 ) (see first two paragraphs of Detailed Description and first full paragraph on 
page 14 of the original filed application). 

Independent claim 7 is a method claim directed at a method of countering an 
airborne threat to an aircraft (see FIG. 5 flow chart). The CCMS (ref #102 in FIG. 1) 
receives threat information about said airborne threat from a remote source (ACS, ref 
#12 in FIG. 1) (see block 304 of FIG. 5 and paragraphs 40-42 of the original 
application). The CCMS also receives source information about said remote source 
(ACS ref #12) (part of the 'track file' identified in block 304 and paragraph 42). A type 
of airborne threat is determined from said received threat information and said 



received source information (block 310 in FIG. 5 and paragraph 44 of the original 
application). A countermeasure is selected that is presently available by said remote 
source, wherein said countermeasure is capable of deterring said airborne threat 
from inflicting damage to said aircraft (block 314 in FIG. 5 and paragraph 47 of the 
original application). Said remote source is instructed to deploy said selected 
countermeasure that is presently available (block 316 in FIG. 5 and paragraph 48). 

Independent claim 17 is another method claim directed at a method of 
countering an airborne threat. Whereas claim 7 is claimed from the perspective of 
the CCMS, claim 17 is claimed from the perspective of the ACS (perspective defining 
the actor in the method steps and the identity of the 'remote device/source'). 
Otherwise, the same flow chart blocks and paragraphs that define claim 7 define 
claim 17. 
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VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 



The issues in this appeal are: 

1 . Whether claim 1 is patentable over U.S. Patent No. 6,980, 1 52 to 
Steadman, with regards to 35 U.S.C. § 102(e); 

2. Whether claims 17, 19, and 20 are patentable over U.S. Patent No. 
5,992,288 to Barnes, with regards to 35 U.S.C. § 102(b); 

3. Whether claims 2-4 are patentable over U.S. Patent No. 6,980,152 to 
Steadman in view of U.S. Patent No. 5,992,288 to Barnes, with regards to 
35 U.S.C. § 103(a); 

4. Whether claims 7 and 10-16 are patentable over U.S. Patent No. 
5,992,288 to Barnes, in view of U.S. Patent No. 6,467,388 to Malakatas, 
with regards to 35 U.S.C. § 103(a); and 

5. Whether claims 1 -4, 6 and 21 are patentable over U.S. Patent No. 
6,467,388 to Malakatas, in view of U.S. Publication No. 2003/0033059 to 
Ebert, with regards to 35 U.S.C. § 103(a). 
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VII. ARGUMENT 



A. Whether claims 1-4 are patentable over U.S. Patent No. 6.980.152 to 
Steadman. with regards to 35 U.S.C. S 102(e) 

1 . Case Law 

"Anticipation requires the disclosure in a single prior art reference of each 
element of the claim under consideration." W. L Gore & Associates. Inc. v. Garlock, 
Inc. . 721 F.2d 1540, 220 U.S.P.Q. 303, 313 (Fed. Cir. 1983). For a proper rejection of 
a claim under 35 USC§1 02(b), the cited reference must disclose all 
elements/features/steps of the claim. See, e.g., E.I. du Pont de Nemours & Co. v. 
Phillips Petroleum Co., 849 F.2d 1430, 7 USPQ2d 1129 (Fed. Cir. 1988). 

2. US Patent Number 6,980,152 to Steadman et al. (hereinafter 
"Steadman") 

On page 7 of the final Office Action, claim 1 is rejected as being anticipated by 
Steadman, while claims 2-5 (depending from claim 1) are rejected as obvious over 
Steadman in view of Barnes. 

3. Independent Claim 1 

Applicant respectfully submits that independent claim 1 is distinguishable over 
the present reference in that independent claim 1 recite features that are neither 
disclosed, taught, nor suggested by the prior art of record. Independent claim 1 is set 
forth below. 

Independent claim 1 provides as follows: 



1 . A system for countering an airborne threat to an aircraft, 
comprising: 

at least one aircraft having an airborne countermeasures system (ACS) 
capable of controlling deployment of countermeasures located on said 
aircraft; and 

a central countermeasures management system (CCMS) 
capable of communicating with said ACS to control said ACS in 
deployment of said countermeasures located on said aircraft. 



4. The Examiner's Rejection 

It is stated in the final office action, on pages 7, that: 

Claim 1 is rejected under 35 U.S.C. 102(3) as being anticipated by 
Steadman et al. (152). Steadman et al. (152) disclose a countermeasure 
system comprising: 

a) at least one aircraft: 140 

b) an airborne countermeasure system 142a, 144a, 144b 



cj a local countermeasure deployment device 142b, 150 

d) multiple missile threats 

e) a central countermeasure mgmt system; 



f) a communication link 



col. 3, lines 56-63 
116; col. 4, lines 22-30 
and 56-68; and fig. 4 
12 



5. Discussion of the Cited References 

Steadman discloses a system for externally cued aircraft warning and defense. 
As shown in FIG. 1, Steadman discloses an aircraft 140 having countermeasure 
devices (e.g., ref #146) and a surveillance system 110 that can send a cue signal 120 
to the aircraft 140. The cue signal may activate the countermeasure system 141 
associated with the aircraft (col. 3, lines 33-35). The cue signal may "trigger the 
countermeasure system to protect the aircraft." 
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6. Patentable Distinctions Between the Present Claims and the Cited 
References 

As stated in the response to both the initial office action and the final office 
action, Steadman fails to disclose a (CCMS) capable of communicating with said 
ACS to control said ACS in deployment of said countermeasures located on said 
aircraft, as required by claim 1 . Nothing in Steadman indicates the CCMS (processor 
1 16, as identified by the Examiner) has specific knowledge of the ACS 
(countermeasure system 141, as identified by the Examiner) aboard the aircraft. 
Steadman makes clear processor 116 collects information on a threat, may identify a 
threat, and then communicates existence of the threat to the aircraft. The ACS 
aboard the aircraft then takes action to mitigate the threat. The processor basically 
cues the aircraft to flip the on-switch for the ACS. 

At page 7 of the final office action response, the Examiner indicated this 
requirement of claim 1 was disclosed at col. 4, lines 56-68. Those lines indicate the 
processor sends "a cue signal to a countermeasure system 141, 150 [150 is not 
aboard the aircraft] to trigger the countermeasure system to protect the aircraft 140." 

Claim 1 requires control of the ACS by the CCMS. The CCMS of Steadman 
does not control deployment of countermeasures of the ACS. CCMS does not even 
have toggle control of the ACS because it cannot turn the ACS off, only on. The 
disclosure of Steadman fails to disclose every requirement of claim 1 and thus cannot 
be held to anticipate claim 1 . 



Applicant submits that claims 2-4 are allowable for at least the reason that they 
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depend either directly or indirectly from this allowable independent claim. In re Fine , 
5 U.S.P.Q. 2d 1596, 1608 (Fed. Cir. 1988). 



B. Whether claims 17. 19, and 20 are patentable over U.S. Patent No. 
5.992.288 to Barnes, with regards to 35 U.S.C. S 102(b) 

1. Case Law 

"Anticipation requires the disclosure in a single prior art reference of each 
element of the claim under consideration." W. L Gore & Associates. Inc. v. Garlock, 
Inc. . 721 F.2d 1540, 220 U.S.P.Q. 303, 313 (Fed. Cir. 1983). For a proper rejection of 
a claim under 35 USC§1 02(b), the cited reference must disclose all 
elements/features/steps of the claim. See, e.g., E.I. du Pont de Nemours & Co. v. 
Phillips Petroleum Co., 849 F.2d 1430, 7 USPQ2d 1129 (Fed. Cir. 1988). 

2. US Patent Number 5.992.288 to Barnes 

On pages 2 and 3 of the final Office Action, claims 17, 19, and 20 are rejected 
as being anticipated by Barnes. 

3. Independent Claim 17 

Applicant respectfully submits that independent claim 17 is distinguishable 
over the present reference in that independent claim 17 recite features that are 
neither disclosed, taught, nor suggested by the prior art of record. Independent claim 
17 is set forth below. 

Independent claim 17 provides as follows: 
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1 7. A method of countering an airborne threat to an aircraft, 
comprising the steps of: 

determining threat information about said airborne threat; 
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transmitting said threat information to a remote device; 

transmitting source information to said remote device; 

receiving instructions to deploy a countermeasure selected by said 
remote device, as a result of said steps of determining threat information, 
transmitting said threat information, and transmitting said source information, 
wherein said selected countermeasure is presently available; and 

deploying said selected countermeasure, 
wherein said threat information and said source information is 
collectively referred to as a track file. 



The Examiner's Rejection 



It is stated in the final office action, on pages 2 and 3, that: 



Barnes (288) discloses a method of countering 
comprising: 

a) determining threat information; 

b) transmitting threat information to a remote device 

c) a remote device; 



d) Transmitting source information 

e) receiving instructions to deploy a countermeasure; 

f) deploying selected countermeasure; 

g) referring to the process as a track file 

h) location of the target being a consideration; and 

i) source information is related to time 



an airborne threat 

col. 4, lines 51-55 

col. 3, lines 4-8; 38-41 

TIC; TEWA; Target/Weapon 

Pairing Knowledge database; 

col. 3, Ins 8-14, 66-col. 4 In 26. 

see fig. 3 

col. 5, lines 23-30 

col. 5, lines 23-30 

col. 4, lines 21-26 

see fig. 3 

col. 3, lines 1-20 



5. Discussion of the Cited References 

Barnes discloses a knowledge based threat evaluation and weapon 
assignment system and method. The system is designed to respond to threats to 
national security, frequently referring to the airborne threats as 'hostiles' (e.g., column 
1, line 15). The system identifies these hostiles and selects weapons to respond to 
the hostiles if the hostiles fail to turn back or become reclassified as 'friendly'. It is not 
clear if the system 'an airborne threat to an aircraft'. A location of the device that 

15 



"determines threat information" with respect to a location of the TEWA is not made 
clear. 



6. Patentable Distinctions Between the Present Claims and the Cited 
References 

Claim 17 requires steps for "determining threat information" and "transmitting 
threat information to a remote device". Barnes fails to disclose these requirements. 
More specifically, Barnes does not disclose the threat information is determined in a 
location remote from the device to which it is transmitted (if it is transmitted), thus 
failing to satisfy the "transmitting threat information to a remote device requirement". 

The Examiner has identified the TEWA and the TIC as the remote device on 
page 2 and 3 of the Final Office Action. The "determining threat information" 
identified by the Examiner appears to be a "Zone Target Table" shown in FIG. 7, 
which is created by target control 110 (FIGS. 5 and 6) processing, which is a step in 
the TEWA algorithm 100 (FIG. 5) (See col. 3, lines 66 and 67 and col. 4, lines 20-25). 
Thus, it appears the Examiner has stated a table created by the TEWA algorithm is 
transmitted to the TEWA algorithm, which the Examiner indicates satisfies the 
'remote device' requirement of claim 17. 

The Applicant argued of the omission of a remote device in Barnes in 

response to the first Office Action, which elicited this response from the Examiner 

(page 3 of the Final Office Action): 

Clearly the threat information (see co. 2, lines 61-67) is and 
must be transmitted to Target/Weapons Pairing Knowledge 
Database in order for the prioritizing and pairing to take place (see 
col. 3, lines 52-65). It is argued that certain passages do not teach 



16 



these claim limitations. In response, note that the weapons in each 
of the assigned zones are remote from each other as well as being 
remote from the control apparatus (Target/Weapons Pairing 
Knowledge Database), consequently, it is inherent to the reference 
that there must be communications in order to function even if the 
explicit methods of such communications are not disclosed. Such 
communications being necessary as well as known to one of 
ordinary skill in the art. It is further argued that a "remote device" is 
not present. In response see c) in paragraph 3 above [reprinted 
Section C.3. herein] for an explanation of what portions of Barnes 
meet this claim limitation. It is further argued that the TIC is a trial 
intercept calculation and cannot meet the claim limitation directed to 
a "remote device". In response, it is the TIC in combination with the 
Target/Weapons Pairing Knowledge Database (see col. 3, lines 8- 
14) that meet this claim limitation. 

The Examiner's explanation appears to indicate that Barnes discloses things 
that are remote from each other and devices and communication and therefore all the 
requirements are disclosed explicitly or inherently. The Examiner indicates the 
remote device is an amalgamation of Target/Weapons Pairing Knowledge Database 
30, the TEWA algorithm 100, and the trial intercept calculation (TIC), which is 
processed by the TEWA algorithm 100 (see col. 5, lines 5-10). So the claim required 
remote device, is a database, an algorithm, and a calculation. The algorithm creates 
a Zone Target Table 1 10 to performed the claim required step "determine threat 
information." Then the Examiner indicates it is inherent that the threat information is 
transmitted from the Zone Target Table 1 10 to the remotely located algorithm (that 
created the Zone Target Table), the database, and the calculation. 

Despite hearing this argument twice in prosecution, the Examiner insists this 
interpretation of Barnes anticipates the claimed invention. The Applicant submits that 
there is no clear identification of a 'remote device' as ethereal databases, 
calculations, and algorithms are not 'devices'. Further, as the algorithm creates a 
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table that determines threat information, it seems not only non-inherent, but 
counterintuitive that the table would be remotely located from the algorithm that 
created the table. The claimed invention directly requires disparate locations of 
certain objects and acts and Barnes is silent on the location of the database, the 
algorithm, the calculation, and the table. This silence cannot be interpreted to 
anticipate the claimed requirement. Thus, Barnes fails to anticipate claim 17. 

The rejection of claim 17 as anticipated by Barnes should be withdrawn, as the 
reference fails to teach every element of the claimed invention. Furthermore, the 
Applicant submits that claims 19 and 20 are allowable for at least the reason that they 
depend directly from this allowable independent claim. In re Fine . 5 U.S.P.Q. 2d 
1596, 1608 (Fed. Cir. 1988). 



C. Whether claims 2-4 are patentable over U.S. Patent No. 6,980.152 to 

Steadman in view of U.S. Patent No. 5,992.288 to Barnes, with regards to 
35 U.S.C. § 103(a) 

1. Case Law 

It is well established at law that, for a proper rejection of a claim under 35 
U.S.C. §103 as being obvious based upon a combination of references, the cited 
combination of references must disclose, teach, or suggest, either implicitly or 
explicitly, all elements/features/steps of the claim at issue. See, e.g.. In re Dow 
Chemical . 5 U.S.P.Q. 2d 1529, 1531 (Fed. Cir. 1988), and In re Keller . 208 U.S.P.Q. 
871,881 (C.C.P.A. 1981). 



2. U.S. Patent No. 6.980.152 to Steadman in view of U.S. Patent 
No. 5.992.288 to Barnes 



On page 7 of the final Office Action, claims 2-5 are rejected as being obvious 
over Barnes in view of Malakatas. Claim 5 had already been canceled, so it is 
presumed the rejection was directed to claims 2-4. 

3. Discussion of the Cited References 

Steadman is discussed in Section VIIA4. Barnes is discussed in Section 
VII.B. 4. 

4. Patentable Distinctions Between the Present Claims and the 
Cited References 

Claims 2-4 have been rejected as obvious based upon Steadman in view of 

Barnes. Claims 2-4 depend from independent claim 1 . As articulated in Section 

VILA., Steadman fails to disclose every element of claim 1 . Barnes fails to overcome 

the shortcomings of Steadman. Steadman in view of Barnes fails to disclose the 

requirement of claim 1, which requirements are included, through dependency, in 

claims 2-4. Thus, claims 2-4 are allowable over Steadman in view of Barnes. 

D. Whether claims 7 and 10-16 are patentable over U.S. Patent No. 

5.992.288 to Barnes, in view of U.S. Patent No. 6.467.388 to Malakatas. 
with regards to 35 U.S.C. S 103(a 

1. Case Law 

It is well established at law that, for a proper rejection of a claim under 35 
U.S.C. §103 as being obvious based upon a combination of references, the cited 
combination of references must disclose, teach, or suggest, either implicitly or 
explicitly, all elements/features/steps of the claim at issue. See, e.g.. In re Dow 
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Chemical . 5 U.S.P.Q. 2d 1529, 1531 (Fed. Cir. 1988), and In re Keller , 208 U.S.P.Q. 
871,881 (C.C.P.A. 1981). 

2. US Patent Number 5.992.288 to Barnes in view of U.S. Patent 
No. 6.467.388 to Maiakatas 

On pages 4 and 5 of the final Office Action, claims 7 and 10-16 are rejected as 

being obvious over Barnes in view of Maiakatas. 



3. Independent Claim 7 

Applicant respectfully submits that independent claim 7 is distinguishable over 
the present reference in that independent claim 7 recite features that are neither 
disclosed, taught, nor suggested by the prior art of record. Independent claim 7 is set 
forth below. 

Independent claim 7 provides as follows: 

7. A method of countering an airborne threat to an aircraft, 
comprising the steps of: 

receiving threat information about said airborne threat from a remote 
source; 

receiving source information about said remote source; 

determining a type of airborne threat from said received threat 
information and said received source information; 

selecting a countermeasure that is presently available by said remote 
source, wherein said countermeasure is capable of deterring said airborne 
threat from inflicting damage to said aircraft; and 

instructing said remote source to deploy said selected 
countermeasure that is presently available. 

4. The Examine r's Rejection 

It is stated in the final office action, on pages 4 and 5, that: 
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Barnes (288) applies as previously recited. However, 
undisclosed is receiving the threat information from the remote 
source or remote firing unit. Maiakatas (388) teaches receiving the 
threat information from the remote source or remote firing unit (col. 
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4, lines 40-54). Applicant is providing a particular location for the 
sensor providing information about the incoming airborne threat in 
an analogous art setting with expected or predictable results. It 
would have been obvious to a person of ordinary skill in this art at 
the time of the invention to apply the teachings of Malakatas to the 
Barnes method of countering airborne threats and have a method 
whose method for receiving information is via a sensor located on 
the remote source or remote firing unit. 



5. Discussion of the Cited References 

Barnes is discussed in Section B. 4. Malakatas, as shown in FIG. 1A, includes 
two firing units 12, 1 12 having linked fire control units 14, 1 14, which control weapons 
16, 1 16. The firing units 12, 1 12 are stationary, but target airborne threats and are 
linked to allow coordinated attack of the airborne threats, particularly when multiple 
airborne threats exist. 



6. Patentable Distinctions Between the Present Claims and the Cited 
References 

The Examiner has rejected most of the subject matter of claim 7 as disclosed 
by Barnes for reasons identified in the rejection of claim 17. Thus, the Applicant is 
left to represent that claim 7 is allowable over Barnes for the same reasons claim 17 
is allowable over Barnes. 

Further, claim 7 has requirements that vary from claim 17 that cannot be 
rejected simply because claim 17 was rejected. Claim 7 requires getting threat 
information from a remote source, selecting a countermeasure that is presently 
available by said remote source, and instructing said remote source to deploy said 
countermeasure. Taken together, these requirements state the threat information 



come from the countermeasure source (both threat information and countermeasure 

come from the remote source). The Examiner claims these required steps are 

disclosed by Barnes, specifically responding to the argument in paragraph 7 of the 

Final Office Action: 

It is argued that the claim limitation directed to "instructing said 
remote source to deploy said selected countermeasure that is 
presently available" is not meet by Barnes. In response, see col. 5, 
line 48 to col. 6, line 18 of Barnes. Note that the Target/Weapon 
Pairing Knowledge Database is considered to meet the claim 
limitation directed to the remote resource and that the deployed and 
selected countermeasures are considered to be any one of the 
weapons that is paired to the prioritized targets (see col. 6, lines 8- 
18 and figs. 3 and 4) via the Target/Weapon Pairing Knowledge 
Database. The claim language directed to "instructing said remote 
source to deploy" is directed to the assignment of each of the 
weapons systems to deploy against the prioritized targets as 
prioritized by the Target/Weapon Pairing Knowledge Database. 



Barnes does not disclose the threat information and the countermeasure 
originate from the same remote source as required by claim 7. Thus, Barnes fails to 
disclose "instructing said remote source to deploy said selected countermeasure that 
is presently available." 

Similarly, Malakatas fails to disclose "instructing said remote source to deploy 
said selected countermeasure that is presently available." As indicated at col. 7, lines 
53-56, the linked "firing units are autonomous in monitoring the firing units, and also 
in the assessment of the threat and the selection of the aerial target to be engaged by 
them." Thus, the system of Malakatas exchanges data between the firing units, but 
does exercise control over the other firing units. Thus, Malakatas cannot perform the 
steps of "selecting" or "instructing" of claim 7. As neither reference discloses the step 
of instructing said remote source to deploy said selected countermeasure that is 
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presently available, as required by claim 7, Barnes in view of Malakatas fails to 
disclose every requirement of the claimed invention. 

Claim 7 also requires "selecting a countermeasure that is presently available 
by said remote source, wherein said countermeasure is capable of deterring said 
airborne threat from inflicting damage to said aircraft." Neither reference disclose 
selecting a countermeasure to deter "damage to said aircraft". Malakatas protects 
one or more stationary objects local to the firing units. Barnes discloses protecting 
national borders. Neither references discloses selecting a countermeasure to deter 
"damage to said aircraft." As neither reference discloses the step of selecting a 
countermeasure that is presently available by said remote source, wherein said 
countermeasure is capable of deterring said airborne threat from inflicting damage to 
said aircraft, as required by claim 7, Barnes in view of Malakatas fails to disclose 
every requirement of the claimed invention. 

The rejection of claim 7 over Barnes in view of Malakatas should be 
withdrawn, as the reference fails to teach every element of the claimed invention. 
Furthermore, the Applicant submits that claims 10-16 are allowable for at least the 
reason that they depend either directly or indirectly from this allowable independent 
claim. In re Fine , 5 U.S.P.Q. 2d 1596, 1608 (Fed. Cir. 1988). 
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E. Whether claims 1-4. 6 and 21 are patentable over U.S. Patent No. 

6.467.388 to Malakatas. in view of U.S. Publication No. 2003/0033059 to 
Ebert. with regards t o 35 U.S.C. S 103(a) 

1. Case Law 

It is well established at law that, for a proper rejection of a claim under 35 
U.S.C. §103 as being obvious based upon a combination of references, the cited 
combination of references must disclose, teach, or suggest, either implicitly or 
explicitly, all elements/features/steps of the claim at issue. See, e.g., In re Dow 
Chemical , 5 U.S.P.Q. 2d 1529, 1531 (Fed. Cir. 1988), and In re Keller, 208 U.S.P.Q. 
871,881 (C.C.PA 1981). 

2. U.S. Patent No. 6.467.388 to Malakatas in view of US Patent 
Application No. 2003/0033059 to Ebert et al. 

On pages 5 and 6 of the final Office Action, claims 1-6 and 21 are rejected as 

being obvious over Malakatas in view of Ebert et al. 

3. Independent Claim 1 

Applicant respectfully submits that independent claim 1 is distinguishable over 
the present reference in that independent claim 1 recite features that are neither 
disclosed, taught, nor suggested by the prior art of record. Independent claim 1 is set 
forth below. 

Independent claim 1 provides as follows: 

1 . A system for countering an airborne threat to an aircraft, 
comprising: 

at least one aircraft having an airborne countermeasures system (ACb) 
capable of controlling deployment of countermeasures located on said 
aircraft; and 
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a central countermeasures management system (CCMS) 
capable of communicating with said ACS to control said ACS in 
deployment of said countermeasures located on said aircraft. 

4. The Examiner's Rejection 

It is stated in the final office action, on pages 5, that: 

Malakatas (388) discloses a system for countering airborne threats 



112,212 
114,214 

12; col. 13, line 19 to 
col. 16, line 26 
col. 3, lines 23-30 
col. 5, lines 13-42 
70 

col. 15, lines 15-47 



col. 7, lines 53-67 



comprising: 

a) at least one remote weapon system; 

b) a countermeasure system; 

c) a central countermeasure management system 

d) a local countermeasure deployment device; 

e) multiple missile threats; 

f) communication linkage; 

g) a description of the counter measures available 
communicated to the central countermeasure management 
system; and 

h) said CCMS deployed in accordance with a calculated 
sequence. 

Malakatas (388) applies as recited above. However, undisclosed is a remote 
weapon system that is an aircraft with associated countermeasures. Ebert et al. 
(059) teach a remote weapons system that is an aircraft with associated 
countermeasures (14, 12, 34, 36, 46). Applicant is substituting one type of remote 
weapons system with associated countermeasures for another in an analogous art 
setting as explicitly encouraged by the primary reference (see col. 3, lines 58-62 of 
Malakatas) with expected or predictable results. 

5. Discussion of the Cited References 

Malakatas is discussed in Section D.4. Ebert et al. is cited for teaching an 
aircraft with associated countermeasures, which it does. Specifically, nothing in 
Malakatas is "capable of communicating with said ACS to control said ACS in 
deployment of said countermeasures located on said aircraft" as required by claim 1. 
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6. Patentable Distinctions Between the Present Claims and the 
Cited References 

The Applicant asserts, and has asserted in response to each of the office 
actions previously, that Malakatas does not disclose a centra! countermeasures 
management system. As neither Malakatas, nor Ebert et al. disclose this claim 
requirement, Malakatas in view of Ebert et al. cannot render claim 1 obvious. 

As indicated at col. 7, lines 53-56, the linked "firing units are autonomous in 

monitoring the firing units, and also in the assessment of the threat and the selection 

of the aerial target to be engaged by them." Thus, each firing unit operates without 

being controlled by the others. The Examiner responded to this argument in 

paragraph 9 of the final Office Action: 

It is argued that Malakatas fails to teach "a central countermeasures 
management system." In response, note that it is the software program that assigns 
threat values for each of the incoming targets and then assigns a particular firing unit 
(12, 112, or 212) or some combination thereof to respond (col. 13, line 19 to col. 16, 
line 26) that meets this claim limitation. The software program effectively acts to 
control which of the different firing units responds dependent upon the location and 
distance of each incoming threat. Consequently, it meets the claim limitations 
directed to "a central countermeasures management system." If this program were 
not present, the firing units would act completely independently with all or none of 
them independently responding to a particular threat. It is further argured that Ebert 
fails to teach a "central countermeasures management system" as claimed. In 
response, since Malakatas clearly meets this claim limitation, there is no requirement 
that Ebert provide a teaching in this regard. 

Applicant has combed through the cited passage (col. 13, line 19 to col. 16, 

line 26) and can find no teaching that a program controls the firing units. This cited 

passage includes many statements that the firing units all operate independently, but 

are coordinated by shared information. "Each firing control unit itself performs the 

selection fo the target track for the aiming device of its firing unit." Col. 13, lines 52- 
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54. "The decision of whether to a target change should take place is made by the fire 
control unit which at that moment is engaging the least threatening aerial target." 
Col. 14, lines 33-36. "The target selection for the weapons respectively takes place 
by means of the individual fire control unit." Col. 14, lines 44-46. 

The program the Examiner mentions is discussed from this last citation 
through col. 15, line 47, but the programs are run by each firing unit, independent of 
the other firing units' programs. The programs do incorporate data from the other 
firing units. This statement is delivered home by the repeated phrase "the weapons 
of the fire control unit performing calculations." Col. 15, lines 16-17; 20-21 ; 28; 32-33; 
36-37; 40-41 ; and 45-46. None of the firing units surrender control to 
remote/separate systems. 

The rejection of claim 1 over Malakatas in view of Ebert should be withdrawn, 
as the reference fails to teach every element of the claimed invention. Specifically, 
Malakatas in view of Ebert fails to disclose a central countermeasures management 
system <CCMS) capable of communicating with said ACS to control said ACS in 
deployment of said countermeasures located on said aircraft. Furthermore, the 
Applicant submits that claims 2-4, 6, and 21 are allowable for at least the reason that 
they depend either directly or indirectly from this allowable independent claim. ln_re 
Fine , 5 U.S.P.Q. 2d 1596, 1608 (Fed. Cir. 1988). 
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VIII. CLAIMS APPENDIX 



1 . A system for countering an airborne threat to an aircraft, comprising: 
at least one aircraft having an airborne countermeasures system (ACS) 

capable of controlling deployment of countermeasures located on said aircraft; and 

a central countermeasures management system (CCMS) capable of 
communicating with said ACS to control said ACS in deployment of said 
countermeasures located on said aircraft. 

2. The system of claim 1 , wherein said aircraft is one of a series of 
aircrafts, each aircraft of said series of aircrafts having a separate ACS thereon, 
wherein each separate ACS is capable of controlling deployment of countermeasures 
located on an aircraft within said series of aircrafts on which the separate ACS is 
located, and wherein said CCMS is capable of communicating with each separate 
ACS in response to said airborne threat, to control deployment of said 
countermeasures. 

3. The system of claim 2, further comprising a local countermeasure 
deployment device having countermeasures located therein, wherein said CCMS is 
also capable of communicating with said local countermeasure deployment device to 
control deployment of said countermeasures by said local countermeasure 
deployment device. 
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4. The system of claim 2, wherein said airborne threat comprises multiple 
missiles. 

5. (Canceled) 

6. The system of claim 2, wherein said CCMS has a storage device 
therein having a description of countermeasures presently available by each aircraft 
within said series of aircrafts that has communicated with said CCMS. 

7. A method of countering an airborne threat to an aircraft, comprising the 
steps of: 

receiving threat information about said airborne threat from a remote source; 

receiving source information about said remote source; 

determining a type of airborne threat from said received threat information and 
said received source information; 

selecting a countermeasure that is presently available by said remote source, 
wherein said countermeasure is capable of deterring said airborne threat from 
inflicting damage to said aircraft; and 

instructing said remote source to deploy said selected countermeasure that is 
presently available. 

8. A method of countering an airborne threat to an aircraft, comprising the 
steps of: 
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receiving threat information about said airborne threat from a remote source; 

receiving source information about said remote source; 

determining a type of airborne threat from said received threat information and 
said received source information; 

selecting a countermeasure that is presently available by said remote source, 
wherein said countermeasure is capable of deterring said airborne threat from 
inflicting damage to said aircraft; 

instructing said remote source to deploy said selected countermeasure that is 
presently available 

receiving additional information about said airborne threat from multiple 
sources; and 

combining and comparing said received information about said airborne threat 
and said additional information about said airborne threat resulting in fused 
information. 



9. The method of claim 8, wherein said fused information contains a 
determination as to whether said airborne threat is a single threat or multiple threats. 



TEL. 520.882.7623 



10. The method of claim 7, wherein said information about said airborne 
threat is selected from the group consisting of plume intensity and location of the 
airborne threat. 
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1 1 . The method of claim 7, wherein said source information about said 
remote source is selected from the group consisting of roll, horizontal elevation, 
azimuth nothing, and time. 

1 2. The method of claim 7, further comprising the step of determining a 
confidence level that the type of airborne threat determined from said received threat 
information and said received source information is an actual threat. 

1 3. The method of claim 7, further comprising the step of notifying 
authorities of said airborne threat. 

14. The method of claim 1 3, further comprising the step of prioritizing 
countering of each of said threats. 

1 5. The method of claim 8, further comprising the step of selecting one of 
said multiple sources to deploy said selected countermeasure that is presently 
selected. 

1 6. The method of claim 8, further comprising the steps of: 
selecting more than one of said multiple sources to deploy said selected 

countermeasure that is presently selected in accordance with a calculated sequence 
so as to prevent interference between said countermeasures; and 
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instructing said more than one of said multiple sources to deploy said selected 
countermeasure that is presently available, in accordance with said calculated 
sequence. 

1 7. A method of countering an airborne threat to an aircraft, comprising the 
steps of: 

determining threat information about said airborne threat; 

transmitting said threat information to a remote device; 

transmitting source information to said remote device; 

receiving instructions to deploy a countermeasure selected by said remote 
device, as a result of said steps of determining threat information, transmitting said 
threat information, and transmitting said source information, wherein said selected 
countermeasure is presently available; and 

deploying said selected countermeasure, 

wherein said threat information and said source information is 

collectively referred to as a track file. 



18. A method of countering an airborne threat to an aircraft, comprising the 
of: 

determining threat information about said airborne threat; 
transmitting said threat information to a remote device; 
transmitting source information to said remote device; 
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receiving instructions to deploy a countermeasure selected by said remote 
device, as a result of said steps of determining threat information, transmitting said 
threat information, and transmitting said source information, wherein said selected 
countermeasure is presently available; and 

deploying said selected countermeasure, 

wherein said threat information and said source information is collectively 
referred to as a track file; 

said steps of determining said threat information, transmitting said threat 
information, and transmitting said source information being performed by multiple 
sources, resulting in the transmission of multiple track files; 

at least two of said multiple sources receiving instructions to deploy selected 
countermeasure in accordance with a calculated sequence so as to prevent 
interference between said countermeasures; and 

deploying said selected countermeasures in accordance with said calculated 
sequence. 



19. The method of claim 17, wherein said threat information about said 
airborne threat is selected from the group consisting of plume intensity and location 
of the airborne threat. 



20. The method of claim 17, wherein said source information is selected 
from the group consisting of roll, horizontal elevation, azimuth nothing, and time. 
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21 . The system of claim 1 , further comprising instructions transmitted by 
said CCMS to deploy said countermeasures in accordance with a calculated 
sequence thereby preventing interference between said countermeasures. 
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IX. EVIDENCE APPENDIX 

None submitted by the Applicant and none entered by the Examiner. 
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X. RELATED PROCEEDINGS APPENDIX 



No related proceedings exist or existed. 
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CONCLUSION 



In view of the foregoing, it is respectfully requested that the Examiner's 
rejection of the subject application be reversed. 




Todd A. Sullivan 
Attorney for Appellant 
Customer No. 26,81 2 Reg. No. 47, 1 1 7 
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